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EDITORIAL NOTES. 


The first commission form of government inaugurated in New 
Jersey dates from August 22, when five commissioners, duly elected the 
week previous, met and organized in the chamber of the retiring 
Common Council at Trenton. The five members at once apportioned 
among themselves the five different departments of Public Affairs, 
Revenue and Finance, Public Safety, Streets and Public Improvement, 
Parks and Public Property. The Commissioner who had received 
the highest number of votes, Mr. Frederick W. Donnelly, a Democrat, 
being at the head of the Department of Public Affairs, became, 
ipso facto, Mayor of Trenton and the President of the Commission. 
The director of the Department of Revenue and Finance is the Vice- 
President, and will become Mayor in case of a vacancy in that office. 
With prudent sagacity the Commission decided that it would be unwise 
to make too great haste in bringing about the reforms it stands pledged 
to accomplish. To avoid confusion it was decided to retain in office 
temporarily practically all the present city officers, employés, boards 
and commissions. Exceptions were made in the cases of the police, 
fire and excise commissions, which were abolished forthwith. These 
were the only salaried commissions under the old government. The 
four fire commissioners received salaries of $500 a year each; four 
police commissioners, $500 each, and five excise commissioners, $300 
each. The law calls only for weekly stated meetings, but the Com- 
mission decided that until the new system was fully installed it would 
meet at 10 o’clock every morning ior the transaction of any public 
business. So far, then, the Commission form of Government is to be 
tried at the State Capitol under excellent conditions. As everybody 
knows, the Commission form of government is not new except in a 
comparative sense, but it is new in the State of New Jersey. In its 
principles of single headed responsibility we fully believe, and it is 
sincerely to be hoped that the men who have been elected to the 
Commission in Trenton are abundantly competent and sufficiently 
alive to the high and peculiar responsibilities attached to their office 
to make proof of the success of this form of government. 





New York has enacted a law that makes it a misdemeanor for 
any person to place an advertisement “on any stone, tree, fence, stump, 
post, mileboard, milestone, danger signal, guide sign, guide post, bill- 
board, building or other structure within the limits of a public high- 





258 . THE NEW JERSEY LAW JOURNAL. 


way.” Not only is the person liable to punishment, but the advertise- 
ment “may be taken down, removed or destroyed by any one.” Un- 
less there is something in the text of the act making exceptions to 
the language above stated, we fail to see how there can be any adver- 
tisements at all in front of business places in the streets of towns or 
cities, as all such streets are public highways. Nevertheless, the design 
of the act is excellent, and it is to be hoped that, at another session of 
the Legislature of New Jersey, a similar act will be enacted, of course 
along careful lines, but with the end in view of keeping our public 
a in the country undefaced by advertising signs either large 
or small, 





The decision of our Court of Errors and Appeals, written by Mr. 
Justice Bergen, announced in the latter part of June, to the effect that 
where a negligent act results in injuries to both a person and his prop- 
erty two distinct causes of action exist, and a recovery for the injury 
to the property is not a bar to a subsequent action for the injury to the 
person, follows the rule already laid down in England and a few other 
states, but not one which has been universal. The case was that of 
Ochs v. Public Service Railroad Co., and the decision was a reversal 
of the judgment of the Supreme court, which held that because Ochs 
had already recovered a judgment of $200 for injuries to his horse and 
wagon, he was debarred from maintaining the second suit which re- 
sulted in the verdict of $450 on account of his personal injuries. The 
first verdict had been obtained in the Second District court of Newark. 
The counsel for the defendant company had attached much importance 
to the original recovery because, as a result of it, some attorneys were 
severing the damage suits resulting from the same accident, one being 
for personal injuries and another, begun at the same time, for loss of 
property. The suit of Ochs had for its basis the usual facts appertain- 
ing to a disaster where a trolley car runs into a horse and wagon and 
injures the driver, the horse and the vehicle. 





The rule applied in this Ochs case by the Supreme court was that 
a single wrongful act can give rise to but one cause of action, though 
it may result in different injuries, or injuries to different rights, as the 
cause of action grows out of the act itself, and not out of its results. 
Admitting that this rule has the support of authority entitled to seri- 
ous consideration, the Court of Errors pointed out that judicial tri- 
bunals of equal learning and experience have held that there is a dis- 
tinction to be made, and also that the resultant injury and not the neg- 
ligent act is the ground of action. Elaborating upon this theory, Mr. 
Justice Bergen, in his opinion for the court, said: “As the question is 
now before this court for the first time, we are at liberty to adopt the 
rule of law which appears to us to be most logical and reasonable, and 
we are of opinion that there is a clear distinction between the two 
classes of injuries, and that it is the injury and not alone the negligent 
act which gives rise to the right of action, for a negligent act is not in 
itself actionable, and only becomes the basis when it results in injury 
to another. In order to support an action there must be not only the 
negligent act, but a consequential injury, which is the gravamen of the 
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charge, and this distinction between the negligent act and its conse- 
quences is recognized in deciding when a cause of action arises in cases 
where the bar of the statute of limitations is interposed. That our 
Legislature has recognized a distinction between the right to recover 
for injuries to property and those to the person is indicated by its 
course of legislation, for it has created a different period of limitations 
within which suits may be brought to recover damages for the respec- 
tive injuries ; it has made a claim for injury to property assignable, but 
declined to do so as to claims for personal injuries, and if the personal 
injury result in death, the right of action survives, by statute, for the 
benefit of the next of kin, while the right to recover for the injury to 
the property is preserved for the benefit of the estate of the decedent. 
These divers statutes concerning limitations, assignability of rights of 
action, methods of enforcement and distribution of proceeds are not 
consistent with a legislative intent that a single wrongful act gives rise 
to but one cause of action for different injuries or injuries to different 
rights, such as are present in the cause under review. The enforce- 
ment of the two rights are made subject to such varying conditions 
that an inference may justly be drawn that the Legislature considered 
that there was a plain distinction between them and legislated for each 
from that point of view. We are of the opinion that where injury is 
caused to property and person by the same negligent act, distinct 
causes of action exist, and therefore a judgment in one cause is not a 
bar to an action to recover in the other. The judgment of the Su- 
preme court is reversed and the judgment of the District court af- 


firmed.” 





The Supreme court of Massachusetts decided in the case of 
Hooker v. The Boston and Maine R. R., on September 6, that not- 
withstanding the provision that a railroad may not be liable for more 
than $100 in case of loss of a passenger’s baggage, the railroad may 
still be liable for the full value of the baggage when the passenger 
knew nothing of the regulation and did not assent to it. The plaintiff 
passenger in this case left Boston on September 16, 1908, to go to 
Lake Sunapee, N. H. Her baggage was handled by the agents of the 
hotel at which she was stopping in Boston and she did not receive 
her checks for her two trunks and a suit case until the day after her 
arrival at Lake Sunapee. On September 17 the station at Lake Suna- 
pee was burned and the plaintiff's baggage was destroyed in the fire. 
The two trunks were worth $35 and $20 apiece and the suit case $12, 
exclusive of the contents, which were valued at $1,904.50. The rail- 
road at the trial of the case before Judge Harris without a jury in 
the Superior Court contended that its liability was only $100 under 
the provisions of the interstate commerce act, which had been posted 
in a conspicuous place in its stations. Judge Harris awarded a ver- 
dict of $2,133.04 to the plaintiff and the railroad excepted. 





A note which, on its face, is subject to the terms of a contract be- 
tween maker and payee, is held in Klots Throwing Co. v. Manufacturers’ 
Commercial Co. (C. C. A. 2d C.) 30 L. R. A. (N. S.) 40, not to be ne- 


gotiable. 
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NOTES OF FOREIGN VACATION DAYS~—I. 


Straggling notes on some interesting or curious things seen or 
learned across the ocean the past summer may awaken in the minds 
of some others of our readers various odd experiences worthy of 
record. At present, I shall not speak of sight-seeing topics, but rather 
of odds and ends of reading in English newspapers, and of things 
humorous or light which brightened up pretty long journeys through 
the four divisions of the British Isles. 

Those English newspapers always contain matters of peculiar 
interest to a lawyer, because they give so much space to court pro- 
ceedings, and show how much greater latitude is allowed in the re- 
marks of Judges and counsel to each other and to juries than in 
America. They also show a greater number of inconsequential mat- 
ters taken to court than is the case with us. 

One of the commonest actions in the Sessions’ courts is that of 
slander. I rarely took up an English or Irish journal without noting 
in it cases of slander, and even in Scotland they are not infrequent. 
One at random will show how easily large damages are sought in 
suits which few American lawyers would think of beginning. 

A plaintiff named Lindsley was a veterinary surgeon of Dumfries. 
He was asked by defendant to examine a donkey belonging to de- 
fendant to see if the donkey was really unfit for work, as some neigh- 
bors claimed. He did so, and made a certificate that the donkey was 
in poor condition, and, owing to suppurations on his back, was really 
unfit for work. Some time after the donkey appeared on the streets 
with this placard on his back: “Mr. Lindsley says I am suffering from 
suppurating sores.” Mr. Lindsley thought this brought him into ridi- 
cule (though he had certified to the fact), and hence the suit for 
slander. The defendant said his son had put the placard on the don- 
key, not he himself. The lawyers secured a settlement before actual 
trial, and plaintiff received £50 ($250) and costs of suit. That cer- 
tainly was an expensive donkey to have about. 

A picture postcard, rather offensive, but scarcely libellous, was 
sent to a lady by another lady near London. She promptly brought 
suit in the King’s Bench, and the jury gave her £500 ($2,500). At 
the same time a counter charge for slander was tried, and the verdict 
was for one farthing. Both these parties were thus considered to have 
slandered each other, but the difference in the values of the smirched 
reputations was $2,499.99, plus 3 farthings. 

A lady gave in her generosity seven clocks to a Chelsea church. 
She probably gave them some time after the death of Thomas Carlyle, 
or he would have been forced to remove from his home, provided they 
all struck at various times, according to the pointing of their hands. 
As a matter of fact, three of the clocks were placed on the church 
steeple, one in the pulpit, and the three others in or on other parts of 
the building. A devise in England must be executed at all hazards, 
and hence seven clocks had to be going at one time on this particular 
Chelsea church. Now it so happened that the seven dials did not 
record the same time at any time. They were tantalizing to all stu- 
dents of Chelsea horology. Sometimes the hands were hours apart 
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on different dials. As the “Daily Mail” well said: “It is plain that 
no train-catching community could long brook such an untimeous 
scandal,” and so the donor of the clocks brought the maker into 
court “to answer for the failure of the dials to synchronise.” She 
got £25 ($125) damages, and thereupon an expert put the clocks on 
better behavior. Now, all this seemed right enough, of course, but 
what of the public generally who, not the donor, were the actual 
sufferers by the uncertain dials? They lost trains, lost engagements, 
went to bed or got up at unseemly hours, failed to get to church 
when they should, or long before they should, and all this every week 
for months, even while the suit was pending; and where is their 
remedy? 

In a certain Petty Sessions court at Lisbellaw this charming re- 
partee took place between the solicitor of a defendant on a mere appli- 
cation for costs made by the other side. I quote from the London 
“Daily Mail :” 

“Mr. Clarke (defendant’s solicitor): ‘That shows the animus of 
the police.’ 

“Lord Corry, who was on the Bench, but had not adjudicated in 
the case, as he was not present when the proceedings began, told Mr. 
Clarke not to talk nonsense. 

“Mr. Clarke: ‘You have not taken part in the case.’ 

“Lord Corry: ‘I have not come here to hear you talk nonsense.’ 

“Mr. Clarke: ‘You are not in the case.’ 

“Lord Corry: ‘I am on this Bench, and the case is over, and you 
ought not to talk like that. You ought to know better.’ 

“Mr. Clarke: ‘You have no right to express any opinion in the 
case. I do not think Lord Corry has a right to tackle me for nothing.’ 

‘ “Lord Corry: ‘You are abusing the police, who represent law and 
order.’ 

“Mr. Clarke: ‘I am not abusing the police, and I am not going to 
be abused by Lord Corry.’ 

“Lord Corry: ‘I am not going to be abused by you, either.’ 

“Ordinary costs were allowed.” 

As such impertinances are encouraged by higher authorities, or, 
rather, in higher stations, they are not taken notice of by the press, 
or the Bench, as unusual. Parliament, for example, seems to be far 
more free in its speech than the American Senate or House of Repre- 
sentatives would ever think of permitting. During a discussion of 
some questions affecting Ireland in the House of Commons, in July 
last, the newspaper report goes on to say: 

“Mr. William O’Brien complained that a Nationalist member be- 
hind him had addressed to him an atrocious epithet. 

“The Speaker deprecated any personalities. 

“Mr. T. Healy said Mr. O’Brien had been charged with being the 
descendant of an infamous informer. 

“Mr. Lundon: ‘I have nothing to withdraw or retract.’ 

“Mr. O’Brien: ‘Then you are an infamous liar and scoundrel.’ ” 

Everybody will recall how last month (August) a scene occurred 
in the Commons without parallel in modern times. The Prime Minister 
was about to make a statement of the position of the Government in 
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respect to the bill that was intended to deprive the House of Lords of 
its great power over House measures that reflected the public will. He 
was interrupted by members of Parliament opposed to him so that 
pandemonium reigned for about three hours. The stenographic record 
of the proceedings read like a record of ruffians in camp who might 
have met to decide the question who should be murdered first. This 
extract shows the constancy of the interruption, but only the full re- 
port can show the malignity, bitterness and remarkable indecorum of 
it all: 

“Mr. Asquith: ‘Mr. Speaker—(faint cries of ‘Vide, vide’)—in of- 
fering the advice which | think it my duty—(‘Vide, vide,’)—at this 
juncture to tender to the House of Commons—(‘Vide, vide,’)—I1I must 
once more present the case—(‘Vide, vide’)—which from the Parlia- 
mentary point of view—(‘Vide, vide’)—places this bill in an almost 
unique category—(renewed cries of ‘Vide, vide’). ‘The principle on 
which it is founded—(cries of ‘Vide, vide’ and ‘It has no principle’ )— 
and the main lines on which it was drawn were affirmed and approved 
by the House of Commons as long ago as the year 1907.” (Opposition 
cries of dissent and renewed interruptions of ‘Vide, vide’ from Lord 
Hugh Cecil and laughter). 

“Mr. Crooks: ‘Many a man has been certified for half that.’ 
(Laughter). 

“Mr. Asquith: ‘At the general election—(cries of ‘No Home Rule’ 
and Opposition cheers)—which followed the rejection of the Budget 
by the House of Lords—(‘Vide, vide’)—the proposal took its place in 
the forefront of party controversy, was debated upon every platform 
in the country—(Opposition cries of ‘Oh, oh,’ and Ministerial cheers) 
—and became the predominant issue of the day'—(hear, hear, and re- 
newed interruption from below the gangway on the Opposition side 
and Ministerial and Labour cries of ‘Archer-Shee,’ ‘Name, name’). 

“The Speaker: ‘I must appeal to the hon. member for Finsbury by 
name to abstain from interruption—( Ministerial cheers). I desire also 
to point out to hon. members that the right hon. gentleman the mem- 
ber for the City of London (Mr. Balfour) will probably follow the 
Prime Minister in debate. Hon. members will be anxious to hear what 
he has to say. What chance will there be for the right hon. gentleman 
if the Prime Minister is not given a fair hearing?—(Ministerial 
cheers). The whole House will be anxious to hear both the Prime 
Minister and the leader of the Opposition’—(Opposition cries of ‘No’). 

_“Lord Hugh Cecil: “The Prime Minister has broken the Consti- 
tution.’ 

“Mr. Cooper: ‘Can’t we hear the dictator first?’ (Opposition 
cheers). 

“Mr. Asquith: ‘In the new House of Commons which met in Feb- 
ruary, 1910—(cries of ‘Vide, vide’)—resolutions embodying all or al- 
most all its detailed provisions were carried in this House by large 
majorities. The bill itself was introduced, and no one doubts that but 
for the death of the King—(Opposition cries of ‘Oh, oh,’ ‘Keep the 
King out,’ ‘Who killed the King?’)—and the temporary truce which 
ensued—(‘Oh, oh, and ‘The Radicals were beaten there’)—it would 
have been passed in that session through all its stages and have been 





COMPULSORY COMPENSATION FOR WORKINGMEN. 2638 


sent to another place. The constitutional conference which followed 
proved that with the best will a settlement by agreement was impos- 
sible. This bill was then presented to the House of Lords in the au- 
tumn of 1910. The bill was presented to the House of Lords, and was 
laid aside in favour of an alternative scheme put forward by Lord 
Lansdowne on behalf of the responsible leaders of the Opposition and 
of which, so far as conflicts between the two Houses were concerned, 
the governing principle was the introduction and the application of the 
referendum.’ (Opposition cheers and Ministerial laughter). 

“Mr. Goulding: ‘You said you would not hold office for a day with 
the help of the Irish vote?’ 

“Mr. Asquith again repeated the words ‘and the application of the 
referendum,’ and was interrupted by an hon. member who cried—‘You 
dare not try it,’ while another hon. member called out ‘Damn the ref- 
erendum’).” 

I was in Scotland when this and similar events were progressing 
in Parliament, and was surprised to find how little interest was taken 
in the debates or proceedings at Westminster. Few conversed on the 
subject. There was no excitement, no expression of great feel- 
ing. Scotland’s newspapers, like those of England, were almost uni- 
versally on the side of the Lords, whereas the majority of the voters 
were with the Commons; but not much was said, nor were there 
demonstrations. All Britain kept cool except Parliament and the 
newspapers, and Parliament acted disgracefully so far as what was 
said was concerned. 

I have always noticed that English newspapers do not have as 
correct an idea of geography in things American as our newspapers 
have of things English or Continental. “A terrible motor-car accident 
is reported from Saratoga, the popular Pennsylvania watering-place,” 
I read one day, and such mistakes were of such frequent occurrence 
that they continually kept me amused. 

To go back, however, for a moment to court matters, I must 
say Londonderry, Ireland, had a record in the summer months that 
probably no other court in Great Britain equalled. When the Summer 
Assizes for the county were opened, and the grand jury were sworn, 
the Lord Justice said there were “‘only two bills to go before them— 
one for arson and one for shooting with intent.” Few counties in 
New Jersey have had such a record as this, of two cases only being 
submitted to a grand jury for one term. In fact, I found Ireland as 
quiet and orderly as any section of King George’s Empire. Amid 
great poverty the Irish seem to manage their daily life quite as peace- 
ably as their English neighbors, and with a great deal more of native 
wit and cheerfulness. A. V. D. H. 





COMPULSORY COMPENSATION FOR WORKINGMEN. 


In an address delivered at Cape May, on June 30th, before the 
Maryland Bar Association, on “The Courts and the New Social Ques- 
tions,” Mr. Edward Q. Keasbey discussed some recent judicial decis- 
ions in which the courts have been severely criticised for restricting 
the power of a democratic power to deal with the actual conditions 
of modern industry. 
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The decisions, he said, which he had in mind were “made in cases 
relating to the terms of labor of certain classes of laborers in certain 
kinds of employment and in cases on the validity of the statute pro- 
viding for compensation to workmen for injuries arising from acci- 
dents in the course of their employment and without fault on the part 
of the employer.” 

After discussing recent decisions on the constitutionality of 
statutes limiting hours of labor, he said: 

“The other decision which I have in mind and which has called 
forth even stronger protest is that of the Court of Appeals of New 
York upon the Workman’s Compensation Act. (Ives v. South Buffalo 
Rly. Co., 94 N. E. Rep. 431). 

“A plan adopted in most of the countries of Europe to relieve the 
workingmen of the risks of modern industry, and of avoiding wasteful 
litigation and strife, has been declared to be impractical in democratic 
America because it deprives the employer of his property without 
due process of law. The court itself expressed its earnest desire to 
present no purely technical obstacles to any plan for the reformation 
of a branch of our jurisprudence in which it must be conceded reform 
is devoutly to be wished for, and it acknowledges the cogent eco- 
nomic and sociological arguments urged in support of the statute, 
but it finds that when our constitutions were adopted it was the law 
of the land that no man who was without fault or negligence could 
be held liable in damages for injuries sustained by another, and says: 
‘This statute imposes such a liberty which was unknown to the com- 
mon law, and we think it plainly ‘constitutes a deprivation of liberty 
and property under the Federal and State constitutions unless its 
imposition can be justified under the police power and the decision 
was that it cannot be so justified. This decision is regarded by many 
as the culminating injury done by the courts to the workingmen in 
a long series of decisions unfavorable to their interests and throwing 
upon them the risks they are unable to bear. It has been denounced 
in some quarters in unmeasured terms and in others it has been con- 
demned in earnest and temperate argument as a public misfortune 
and as a mistaken interpretation of the constitution which is uncon- 
sciously a futile attempt to fasten upon the workingmen an unjust 
and intolerable burden for which all other civilized nations except 
one have relieved him.’ Into this argument I cannot enter here. 
The decision is but another illustration of the conflict that has arisen 
between the people and the courts out of the efforts of the courts to 
preserve the rights of the people under the constitution against the 
will of the majority expressed in legislation. 

“The subject of the constitutional guarantee in this case is not 
liberty, but property. In the former case it was not the liberty of 
persons plainly referred to in Magna Charta, but liberty of contract, 
which is a conception of modern commercial society. So also the 
property involved in this case is not the goods and chattels named 
in Magna Charta and in the constitution, but money paid as damages 
for an accident without fault, and the decision is that because by the 
law of the land when the constitution was adopted no such payment 
could be required, this is an immunity of the citizens protected against 
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the power of the state. On the other hand, it is insisted that there 
was and is such liability in maritime law by which the ship is made 
responsible for accidents to sailors in the course of the voyage and 
that the state may well make it a condition of the carrying on of in- 
dustries, at least in large establishments using machinery, that the 
industry shall bear the loss of accidents to men as well as to goods. 
It does not solve the problem, however, to personify the industry. 
The real question is whether you may make a man pay for a loss that 
was no fault of his. You do so when you make a man liable for the 
acts of his servants, although he has used due care in selecting and 
managing them, but that is a case of imputed fault and the law and 
even religion are familiar with that conception. 

“There has been an attempt to avoid the issue by means of im- 
puted consent and later statutes have provided that both employers 
and employés shall be presumed to consent to the plan of compensa- 
tion unless they give notice that they will not. We, as lawyers, need 
not commit ourselves in advance upon a knotty question like this. 
It may become our duty to present as strongly as we can the reasons 
on one side or the other and to meet the reasons urged on the con- 
trary part. It 1s doubtful if the decision against the validity of the 
statute can be sustained on the point taken by the New York Court 
of Appeals that it was the established law when the constitution was 
adopted that no man can be held liable without fault. The consti- 
tutional guarantee of liberty and property do not require that the 
rules of law, even though of a fundamental character, shall remain 
unchanged. The common law itself is subject to be abrogated by 
legislation, and even the doctrine of vested rights which has grown 
up out of the constitutional guarantee of property, can hardly be 
extended so as to insure the unchangeability of established rules of 
law. It is only the rights of property that have been acquired under 
existing laws that are protected against subsequent legislation. 
There is a taking of property in making a man pay for injuries which 
were no fault of his, but it is quite possible that this liability may, 
without gross injustice, be made a condition of employing men to 
work for you under conditions of a certain character. It is the ques- 
tion of injustice that is at the bottom of the case, for it is the viola- 
tion of accepted opinions as to what are the individual rights that 
the state is bound to respect that is the duty of the courts to main- 
tain. To the modern mind there is a sense of injustice in liability 
without fault and the modern law of torts is as Prof. Wigmore 
says: ‘a rationalized adjustment of legal rules to considerations of 
fairness and social policy,’ * but this was not so at the beginning. 
‘The primitive Germanic law in which our law of torts had its origin, 
knew nothing,’ as Prof. Wigmore says, ‘of these refinements; it 
made no inquiry into negligence and it based no rule on the presence 
or absence of a design or intent.’ ”’ 


* Wigmore on Tortious Responsibility VII.; Harvard Law Rev. 315-383-342, app.; Selec: Essays on 
Anglo-American History, Vol. III, 475. 





A contract to secure evidence of a given state of facts, which will 
permit the winning of a lawsuit, is held in Neece v. Joseph (Ark.) 30 
L. R. A. (N.S.) 278, to be void as against public policy. 
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CORRUPT PRACTISES ACT. 


The following is a synopsis of the new Corrupt Practises Act in 
this state, which needs to be well studied by candidates for office and 
others concerned: : 

A first thing a nominee for an office must do, once he is nomin- 
ated, is to appoint one to five persons as a committee to handle all 
moneys contributed and paid out during his campaign. If he wishes he 
may name a county or state committee as his financial committee. An- 
other alternative is to name himself as his committee. 

This applies to candidates for nomination at primaries, for mem- 
bership in party committees, and for delegates to national conventions. 
Failure to name a committee will be considered a refusal to run. Every 
member of a committee named must file an acceptance. 

He will, not be allowed to spend a cent, directly or indirectly, for 
any election purpose during his campaign. His committee will have to 
keep vouchers for every expenditure to be filed later as public records. 

The committees must be named within five days after nomination 
as a candidate. Vacancies may be filled up to the fifteenth day before 
the primary or general election. After that time refusals or resigna- 
tions will not be accepted, and vacancies by death or legal disability 
cannot be filled. This last provision would seem to make it advisable 
for every candidate for nomination to name a committee of more than 
one man. 

Reports by the treasurer of a committee must be filed and sworn 
to five days after a primary and 25 days after an election. The state- 
ment must detail every receipt and every expenditure,together with the 
names of the actual contributors of funds and of those to whom money 
was paid. No intermediaries are tolerated. A treasurer disobeying the 
law may be prosecuted criminally. 

In addition the candidate must swear to every cent he spent him- 
self and to every cent that he knows any other person spent for him, 
directly or indirectly. He may disclaim any expendituré made in his 
behalf. 

In that event the spender becomes liable for violating the law, be- 
cause a subsequent section prohibits payments “by any person,” for a 
candidate or in respect of an election except through a properly named 
committee. Expenditures by relatives are considered made by the can- 
didate. 

Should the candidate fail to file a statement he both forfeits the 
office for which he runs and becomes liable to criminal punishment for 
a misdemeanor. 

Persons doing business with the candidate in connection with an 
election must present bills to the candidate’s committee within five 
days after a primary and ten days after an election. If this be not 
done, bills are not subsequently collectable, even in a suit, except on 
petition to a Common Pleas judge, to whom satisfactory reasons must 
be given for the delay. 

All expenses must be paid within fifteen days after the canvass of 
the votes. “Any person” who makes a payment in contravention of the 
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act will be guilty of a misdemeanor. Political organizations are also 
forbidden to make any payments except through a committee. 

Limitations are fixed for the amount that may be spent by or for a 
candidate. There is a proviso, however, that a candidate may spend 
one-fourth of the amount of a year’s salary of the office he seeks in his 
primary campaign and another fourth in the general election campaign. 

A greater proportion is allowed for some offices in the schedule. 
For instance, an Assemblyman’s salary is $500, but the candidate may 
spend $200 for his primary campaign and the same for the general 
election. If he runs for State Senator he may spend $500 for the pri- 
mary and the same for the election, though the Senator’s salary will 
be only $500. 

For other offices, the amounts that may be spent in each primary 
and general election campaign are as follows: For Governor, $2,500, 
which is the same as the proviso permits; for Congress, $1,500, though 
the proviso will allow $1,875; for any county office, $500, though under 
the proviso a candidate for sheriff may spend $2,500; for any municipal 
office, $250, though the proviso will permit a candidate for Board of 
Works to spend $750. 

As there is no salary paid to county committeemen, and no men- 
tion is made of any allowance for expenditures by candidates for those 
places, the presumption has been taken that they will not be allowed to 
spend a cent, although they will have to name committees and make 
statements under oath after the primaries, as will candidates for con- 
stables and justices of the peace. 

Everybody is forbidden, under pain of misdemeanor, from “hiring” 
any vehicle to carry voters to the polls. Voters living more than two 
miles from their polls may be carried under a method prescribed in the 
act. The expense is put on the county. 

Both the party carrying the voters and each voter carried must 
present an affidavit to the court before the claim will be allowed. There 
is nothing said about lending vehicles. 

Losses that any one may suffer through going to the polls on reg- 
istration day, primary day or election day, must not be paid by any 
person or organization. 

All persons are prohibited specifically from giving any money for 
the following purposes: 

(1) Causing any violation of the election laws. 

(2) To commit any crime against the elective franchise or to assist 
any offender to escape. 

(3) To provide any board, lodging or maintenance to secure votes 
(colonizing). 

(4) To obstruct voters at the polls. 

(5) To get a candidate to withdraw. 

(6) For “any purpose in contravention” of the act. 

(7) For making prohibited payments, for not filing statements, or 
for filing false ones. 

Persons who hold public offices that are not filled by the voters 
(excepting officers appointed for a specific term) are forbidden to make 
any contributions. This lets out policemen, firemen and other civi! 
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service appointees. The same prohibition exists against fraternal 
orders and against associations. 

Solicitation of contributions from any candidate is forbidden spe- 
cifically to religious, charitable or other organizations supposed to be 
for public good, or clubs. Clubs must not ask candidates to buy 
tickets or take advertising. Ordinary and usual advertising is per- 
missible, 

This provision will also eliminate campaign papers that in the past 
have been started by irresponsible persons principally to extract money 
from candidates. 

Under penalty of a fine of $10,000, in addition to forfeiture of its 
charter, no public corporation may contribute to or against any candi- 
date. If one person controls a majority of the stock in a public corpor- 
ation, including a banking institution, he also is forbidden to make any 
donations. 

Political badges of any kind, to be worn at the polls, are prohibited 
to everybody except those workers who may be regularly appointed to 
represent a party or political organization. These workers will wear 
badges provided by the County Board of Elections. 

Should any person in the state give or lend anything to a voter to 
go to or stay away from the polls, or even offer to do so, he will run the 
m9 of a state prison sentence. And so will the voter who takes the 
gift. 

The same penalty is imposable for offering employment with the 
object of influencing a vote or for taking it; for hiring anybody to im- 
properly influence votes; for causing payment of any money to be used 
for bribery; to advance any money for colonizing, or to help an offen- 
der against the election laws to escape; to pay anything to secure an 
indorsement for nomination, even by a club, or to swap indorsements. 

Threats, duress, intimidation, or any device that may be used to 
affect a vote is forbidden. 

The new law reiterates the prohibition against illegal registration, 
impersonating a voter, otherwise voting illegally, repeating, offering 
two ballots together, changing ballots after deposit, adding or mixing 
ballots with those legally voted, trying to destroy any ballot, ballot-box 
or poll list, detaining or injuring any election returns and interfering 
with any election officer. 

Commitments need be signed by the chairman and clerk of a dis- 
trict board, and the jail-keeper is directed to recognize it. If there be 
no constable present to take care of the prisoner, any person may be 
deputed to take him to jail. 

Election officers, as well as county and municipal officials, and 
clerks and messengers under them, are affected by a provision that 
makes it a misdemeanor for “every person charged with the perform- 
ance of any duty under the provisions of any law of this state” to neg- 
lect or refuse to perform it, or to act fraudulently in connection with it. 

An election officer will be punishable for a misdemeanor if he tries 
to find out how an elector voted, if he “opens or suffers” a ballot to be 
opened, if he puts a mark on a ballot, or if he discloses how an elector 
voted. 
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Betting on election or on any contingency connected with any 
election is forbidden absolutely to candidates, in addition to the gen- 
eral prohibition in the old law against wagers. There is also in the 
new act a provision making it illegal for any one to make a bet with a 
voter for the purpose of subsequently having the elector’s right to vote 
challenged. 

Employers are prohibited from placing any political matter in pay 
envelopes and from posting any notices within ninety days before an 
election that may affect an election or a candidate. A corporation 
which violates this provision “shall forfeit its charter,” says the act. 

Prosecutors who neglect to investigate any violation of the law 
that may be brought to their notice and present the evidence to the 
grand jury will forfeit their offices. 

Any citizen may employ an attorney to aid a prosecutor in the in- 
vestigation of an election case, and the law requires that the prosecutor 
recognize the lawyer as associate counsel. No such action may be dis- 
missed by a prosecutor without consent by the associate in the case. 





SIMPLIFYING OF APPEALS. 


The case of Parkinson v. Thompson, 164 Ind. 609, 73 N. E. 109, 
seems to us neither without predecessors nor successors and by no 
means lonesome as reflecting contemporary sentiment among courts 
not responsible to legislative attempts to have appellate courts finally 
dispose of cases brought before them instead of remanding for retrial. 

An Indiana statute provided that in all cases not triable by jury 
and tried by a court or referee, “all questions of law and fact shall 
be reviewed by the Supreme court and it shall be the duty of the 
Supreme court to examine and review the evidence when the same 
is preserved by bill of exceptions and give judgment according to 
the right of the cause, regardless of the decision upon questions of fact 
or law made by the court below according to law and equity.” 

The court, after going into a sort of “shelling of the woods” about 
the superior position a trial judge has in judging of credibility of 
witnesses because of hearing them testify, seemed to think it had 
paved the way for saying that the legislative “shall” in the statute 
ought to be construed as “may,” a construction seemingly as absurd 
as was ever attached to phraseology, when it is seen that questions, 
both of law and fact come in the same sentence under the examination 
and review the Supreme court has to make. We imagine the court 
not satisfied with such a construction and, therefore, are not surprised 
to find it also speaking in resentment of what it calls encroachment 
by the legislature on judicial domain by prescribing the manner and 
the mode in which the courts shall discharge their official duties. 

To us it seems that when judicial dignity becomes so exalted, 
that it is too ornamental to respond to the principle in the maxim 
interest reipublicae ist sit finis litiwum it becomes rather titular for 
the genius of democratic America. Not only that, but it out-Herods 
Herod as we show at page 39 of 72 Cent. L. J., how judges in a 
land of hereditary privilege and titles proceed. Shall it be thought 
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that in England it is a case of noblesse oblige while courts like that of 
Indiana must assert their dignity or it will be overlooked? 

The Missouri Supreme court seems not entirely unlike the Indiana 
court as we interpret the opinion in Smith v. Baer, 166 Mo. 392, 66 S. 
W. 166, to say nothing about the Shepherd contempt case in 177 Mo. 
205, which latter case is possibly the most absurd of all American 
cases on that subject. 

In Smith v. Baer, we find the Supreme court discussing, academ- 
ically, whether it could “review the facts as well as the law in 
any case, however it might have been tried.” It is said by a majority 
that under the Missouri Constitution it can, “but it has not been 
its practice to do so except in extreme cases in actions at law, for 
the reason that experience has shown that it is not necessary to 
do so to insure a proper administration of justice.” 

This last clause shows how a court may seem blissfully ignorant 
of one of the greatest evils in our judicial system—inconclusiveness 
in our appellate courts—and how remand and remand and remand 
make of them agencies in increasing, instead of allaying, confusion 
in our law. 

When we look at one of the old Constitutions like that of Con- 
necticut, we can better understand how then than now its Supreme 
court was merely made a tribunal for the correction of errors of law, 
and we think the contention interesting, though clearly untenable, 
as that court decided, that a statute providing for a stenographer’s 
transcript, duly verified, being incorporated in the record of a case 
appealed, meant to vest the court with jurisdiction to review the 
evidence and decide questions of fact. Thresher v. Dyer, 69 Conn. 404. 

What the court says is suggestive of the thought, that the facilities 
we enjoy in this way encumber rather than aid tribunals which do 
not pass upon questions of fact. The court said the requirement was 
“not for the purpose of retrying the facts upon which the judgment 
is founded, but in determining whether the alleged errors of law did 
intervene in the conduct of the trial. For such purpose the whole 
authentic story of the trial as it appears in the process of appeal 
may be considered. A statement of the testimony actually given is 
only necessary where the error in law of finding a material fact in 
the absence of evidence is claimed. Occasionally such statement may 
be useful in showing the conditions under which rulings in respect 
to evidence have ‘been made and possibly in showing how principles 
of law, such as the burden of proof, or the legal effect of a contract 
found entered into and influenced erroneously conclusions of fact, or in 
explaining the meaning of language used by the judge in the finding. 
But in most cases burdening the appeal with testimony serves merely 
a useless and unjustifiable expense; and always so, when, as in this 
case, its real purpose is to obtain from this court a retrial of the facts 
on testimony.” 

But in the stenographic transcript in a court which will not pass 
upon facts we think there is much more of evil than benefit. In the 
first place, it conduces to a relaxation of attention by the trial judge. 
He does not have to keep so thoroughly in his mind the development 
of a case that is being heard by him and therefore his rulings are 
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more in the way of passing upon abstract propositions of law. 

In the second place, when a minute record of everything said 
and done comes before the appellate court, astute and laborious coun- 
sel magnify inconsistencies and induce the court to read the record 
with a microscope. Every time they will detect some error and then 
they consider whether it is so prejudicial as to demand reversal. 

Herein we find the system which possesses a complete record fol- 
lowing the antiquated practice adopted by courts which depended 
upon “notes of the judge.” Modern courts have far more material 
upon which to base a judgment on the merits than was formerly 
had, but they use it in the detecting of flaws. 

We beg to think also that the trial judge is not greatly more 
able to decide a case upon the merits than an appellate court with 
a complete record before it. The only advantage he has is in seeing 
and hearing the witnesses. We will admit this is something, but it 
is more than off-set by the fact that the appellate judges have con- 
stantly before their eyes everything that they said ahd with patience 
may better contrast and compare what is said. Also they are able 
better to consider the influence of documentary or oral evidence and 
to look at the proofs as a whole along with the argument and the 
printed briefs. They get a calm, undisturbed view of the whole situa- 
tion with all the time they wish to consider it, and additionally the 
benefit of consultation. 

Yet with all of these facilities and the urgent necessity of dis- 
posing of controversies, when there is so much less chance of deciding 
questions of fact erroneously, they cling to shibboleths about pre- 
sumption of correct conclusion on facts by the trial judge! 

Not only this, but knowing that a record may be presented in 
greatest accuracy of detail, it seems almost as difficult in some cases to 
get into an appellate court safely as it is for “a camel to pass through 
the eye of a needle.’’ Our system in saying there is an appeal is aiso 
aware that a perfect record is always made in the trial of a case. 
Why not make the way of getting to the appellate court as simple and 
certain as the motion for new trial under the English Judicature Act? 
This could be by filing a motion for an appeal, issuing citation, giving 
a statutory supersedeas bond, and producing the transcription of the 
stenographic notes and copy of all documentary evidence they refer 
to, together with copies of the pleading. Then give the appellate 
court authority to say, if the record is complete enough, or authentic 
enough, for the case to be heard—either partially or entirely. If 
not so deemed, let it make orders, either before or after the argu- 
ment has been had, for what is, in completeness or certainty, to be 
supplied. If the English court does this, why not our courts? 

In addition, let our statute require the appellate court to pass 
upon all facts, where the constitution does not require this to be 
done by a jury. It has always seemed to practitioners that our ap- 
pellate courts lend a pleasingly attentive ear to a motion to dismiss— 
especially if a record is voluminous. If appellate courts will try to 
try a case, instead of searching for opportunity to avoid doing so, a 
great head of our procedure will pass into oblivion. --Central Law 
Journal. 
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QUEER ENGLISH RENTALS- 


A quaint custom was observed in the London law courts some time 
ago when the City Secondary, on behalf of the sheriffs of the City of 
London, attended before the King’s Remembrancer, Master Mellor, to 
pay the quit rents of two fagots and horseshoes and nails. 

The custom: dates back to the time when one Walker Le Brun, a 
farrier, held a plot of land in the Strand, a stipulation of his tenure be- 
ing that he should annually present the King with six horseshoes and 
sixty-one nails. The Strand forge was demolished in the reign of Rich- 
ard II. and all traces of certain lands known as the Moors, in Shropshire, 
upon which two fagots, severed by a sharp hatchet and afterward by a 
blunt instrument, had to be presented, have also disappeared. 

As time went on the rendering of the tribute devolved upon the 
sheriffs of the City of London. Hence it was that the City Secondary 
attended before the King’s Remembrancer and duly presented two 
fagots, half a dozen horseshoes and sixty-one nails as prescribed. It did 
not detract from the interest in the occasion to know that the horseshoes 
were the identical ones that had been presented for upward of 500 years. 

There have been many curious forms of rent quittance, some of 
which still survive. In the thirteenth century one Solomon Attifeld got 
a grant of lands at Kepperton and Atterton, near Dover, on condition 
“that so often as the King should be pleased to cross the sea, the said 
Solomon or his heirs should be obliged to go with him to hold His 
Majesty’s head if he should be seasick.” From the national records it 
would appear that this office of head holding was last performed in the 
reign of Edward I., but Hasted, the historian of Kent, says that in the 
reign of Henry VI., John Baker held the lands of Coperland and Atter- 
ton, in the parish of River, Kent, on the same service. 

The Duke of Atholl holds part of his lands conditionally on his 
presenting a white rose to his sovereign when honored with a visit. The 
late Queen Victoria and Prince Albert once were his guests at a time 
when these flowers were out of season and the Duke had much difficulty 
in obtaining two roses for the occasion. 

The rent payable by the Munros of Foulis is a snowball, which must 
be presented at any time of the year upon demand. This condition is 
not so hard to fulfil as would appear, inasmuch as Ben Wyvis, upon 
which there is never any lack of snow, is situated on the Foulis lands. 

On January 18 every year, the anniversary of the battle of Water- 
loo, the Duke of Wellington is bound to present to the sovereign a small 
flag, which is the annual rent in “petit sargeanty” by which the estate of 
Strathfieldsaye is held of the Crown. The flag must be a miniature tri- 
color or eagle of the Napoleonic army, fringed with gold, with a gilded 
eagle on the head of the staff and the number of the year embroidered at 
the top corner of the flag near the eagle. 

The presentation ceremony takes place every year at Windsor 
Castle, where the flag is placed in the state guard room over the bust of 
the great Duke of Wellington and opposite to the bust of the great Duke 
of Marlborough, whose living representative must perform correspond- 
ing feudal service with a French Royalist flag on August 13, the anni- 
versary Of Blenheim. The strict legal theory is that if the Duke of 
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Wellington fails to present the flag by 12 o’clock on Waterloo day he 
loses the estate. 

There are many other tributes which the King could exact from his 
subjects. He could claim the herring pies which were formerly sent 
every year by the Manor of Carlton in Norfolk. If he visits the town of 
Aylesbury, the inhabitants are bound to present him with three eels if it 
be winter, or two fat green geese if it be summer. It is the duty of the 
people of Chichester to provide the King with a false string for his cross- 
bow whenever he visits them. 

Certain lands in East Barnet are exempt from tithes, but Sir Thomas 
Lipton, who owns them, has to be ready when called upon to provide 
“fagots for the burning of heretics.” 

Among the concessions made by various English sovereigns to their 
subjects is the privilege by which a certain few are permitted to appear 
in the royal presence without doffing their headgear. Among the 
favored appear the De Courcys, the Forresters and the masters of Trin- 
ity College, Cambridge. 

Henry VIII. conferred this privilege rather frequently, and among 
others upon Walter Copinger, of Vauxhall. “We be credibly informed,” 
ran the document, “that our trusty and well beloved subject, Walter 
Copinger, is so diseased in his head that without great danger he 
cannot be conveniently discovered of the same.” Wherefore he was “li- 
censed to use and wear his bonnet upon his said head as well in our 
presence as elsewhere at his liberty.” 





JOHNSON ET AL: * WENTZ. 
(N. J. Supreme Court, April 17, 1911.) 


Innkeepers — Licenses — Hear- 
ing of Application—An applica- 
tion for license to keep an inn and 
tavern under the act of April 17, 
1846 (Gen. St. 1895, p. 1788), must 
be determined by the court on the 
first day of its session or upon a 


day then publicly fixed by the 
court, or upon a day to which the 
matter has been regularly contin- 
ued by the court; otherwise the 
grant of such license is a nullity, 
and will, upon proper application, 
be set aside. 


Certiorari on the prosecution of Christian Johnson and others, 
against Newkirk N. Wentz, to review the granting of a license to keep 
a tavern. 

Argued before Trenchard, J., under the statute. 

Mr. Charles E. Sheppard and Mr. John Boyd Avis for prosecutors. 

Mr. James S. Ware and Mr. Roscoe C. Ward for respondent. 


TRENCHARD, J.: An application for a license to keep an inn 
and tavern was made by Newkirk N. Wentz on April 26, 1910, being 
the first day of the April term of the Court of Common Pleas of Cum- 
berland county. A remonstrance was filed by the prosecutors of this 
writ and others, and the hearing of the application was continued from 
time to time until May 25, 1910, when the court “gave counsel leave to 
file briefs within 30 days,” without fixing any day upon which the ap- 
plication would receive further consideration. On July 8, 1910, the 
court granted the license, and this writ brings up for review such 
action. 
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The main reason relied upon by the prosecutors is that the court 
had lost jurisdiction to.grant the license. Section 11 of “An act con- 
cerning inns and taverns” (Gen. St. 1895, p. 1789) provides that “all 
and every person applying to any court authorized by law to grant 
license to keep an inn and tavern, shall make his or her application to 
the court for said purpose on the first day of the session of said court, 
and the said court shall, on the first day of said session, or on some 
other day thereof, publicly fixed on by the said court on the said first 
day, determine in open court on said application, by granting or re- 
fusing the same.” 

Construing that section, this court has held that an application 
must be determined by the Common Pleas court on the first day of its 
session or upon a day then publicly fixed by the court, or upon a day 
to which the matter has been regularly continued by the court; other- 
wise the grant of such license is a nullity, and will, upon proper appli- 
cation, be set aside. Hinchman v. Stoepel, 54 N. J. Law, 486, 24 Atl. 
401; Cramer v. Sooy, 67 N. J. Law, 107, 50 Atl. 685; Breese v. Winters, 
77? N. J. Law, 255, 72 Atl. 41. The reason for the rule thus announced 
is to effectuate the purpose of the statute which is to afford an oppor- 
tunity to the public to be present at both the hearing and determination 
of the application. 

The application of this rule to the facts of this case as exhibited by 
the return, and herein recited, shows that the court was without juris- 
diction to grant the license on July 8, 1910; and it is set aside with 
costs. (79 Atl. Rep. 606) 





ROSNER ”. COHN. 
(N. J. Supreme Court, June 12, 1211.) 
Removal of District Court Judg- to 146th section of the District 


ment.—Where the defendant in a 
suit in a District court does not 
appear and the court proceeds to 
hear and determine the case in the 
absence of the defendant and ren- 
ders judgment therein, pursuant 


On rule to show cause. 


Court Act, such hearing and de- 
termination is a trial, within the 
purview of Section 17 of said act, 
limiting the time for granting a 
new trial to thirty days after judg- 
ment, 


Argued February term, before Justices Garrison, Parker and 
Voorhees. 


For the rule, Mr. Jacob L. Newman. 


Contra, Mr. Philip J. Schotland. 


VOORHEES, J.: This is a rule to show cause why a writ of cer- 
tiorari should not issue to remove a judgment and order of the First 
District court of Newark or why a mandamus should not issue, com- 
manding that court to open the judgment entered against the defend- 
ant, at the suit of the plaintiff, to the end that the defendant may be 
permitted to defend the action. 

The suit was commenced on May 27, 1910, and by twelve ad- 
journments, continued to Sept. 27, 1910, when the record shows “the 
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plaintiff appeared, and the defendant not appearing, and no reason 
being assigned for absence, the cause was tried and determined at this 
time.” The plaintiff was sworn, a lease was offered and the evidence 
being closed, the court rendered judgment for the plaintiff. 

On the same day, execution issued, and on October 21 was re- 
turned unsatisfied. On Nov. 3, an alias execution was issued. On Nov. 
9, more than thirty days after judgment, the District court granted a 
rule to show why the district judgment should not be set aside and 
the defendant permitted to defend. It was dismissed, the Judge, al- 
though finding that the defendant had shown both merits and sur- 
prise, holding that, as the application had not been made within thirty 
days, there was no power in the court to grant a new trial. The 
case, therefore, is presented whether the 17th section of the District 
Court Act prevents a judgment, entered for the plaintiff in the absence 
of the defendant, from being opened after thirty days. 

The District Court Act has constituted a statutory court. The 
insistence is that this is not an application for a new trial. It is to be 
observed, however, under the 146th section. sub-division “tria!,” that 
there is no such thing as a judgment by default. That section pro- 
vides, “If the defendant does not appear * * * the court may pro- 
ceed to hear and determine the case in the absence of such defendant 
and render judgment therein.” There must be a hearing and a deter- 
mination and under the decisions concerning the Justice’s Court Act, 
which are numerous, it was held there must be a trial, and legal evi- 
dence of the plaintiff’s claim produced. It was not a judgment by de- 
fault. See 1st Tidd’s Pr., S. P. 562. The application then must be 
deemed an application for a new trial. 

But it is said that the 68th section of the District Court Act, mak- 
ing the practice of the Circuit courts apply to District courts, will jus- 
tify the relief. The exception, however, “in cases where there may be 
some express provision of law providing otherwise,” brings into play 
an express provision to the contrary. Even in the higher courts of 
general jurisdiction, at common law, there was a limitation that a new 
trial would not be granted after the term had expired, and the Legisla- 
ture, by Section 17, in lieu of the term, inapplicable to a District court, 
has prescribed the limit of thirty days, except in cases of newly dis- 
covered evidence. The 17th section provides for new trials in every 
case “tried,” and what has already been said upon the 146th section 
bears out the idea that the hearing and determination of the case is a 
trial. The 147th section, providing for cases in which the parties shall 
appear, has like words, viz.: “The court shall proceed to hear and ex- 
amine their respective allegations and proofs and render judgment.” 
In Flaherty v. Pack, 44 Vr. 103, it was held that the power of District 
courts to grant new trials is derived from and limited by the statute 
(Section 17). It is true that was an attachment case and not a suit 
commenced by summons, but the reasoning is pertinent. The appli- 
cation, being in reality for a new trial, was not made in time to au- 
thorize its allowance. 

The allowance of the writ of certiorari will be denied and the 
order for mandamus refused, with costs. 
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HAUSER ® SQUIRE. 
(N. J. Supreme Court, June, 19.1.) 


District Court—Stenographer’s 
Transcript—1. The Act of 1905, 
p. 259, relating to appeals from 
District courts and providing that 
when a stenographer is appointed 
to transcribe the proceedings at 
the trial and take down the testi- 
mony therein, the transcript of the 
proceedings and testimony shall 
be certified as the state of the case 
on appeal, establishes an exclu- 
sive method of laying before the 
Appellate court all appealable rul- 
ings of the District Judge occur- 
ring during the course of the trial ; 
but does not supersede the provi- 
sions of the Act of 1902, p. 565, 


with respect to rulings that are en- 
tirely outside of the scope of such 
stenographer’s transcript. 

2. But in cases where a stenog- 
rapher is so appointed, it will be 
presumed that the transcript is an 
essential part of the case on ap- 
peal; and unless that presumption 
be overcome by its being made to 
appear that the appeal is on ques- 
tions of law, entirely apart from 
rulings at the trial, an appeal will 
be dismissed for failure to file the 
transcript with the clerk of this 
court within the time limited by 
the act of 1905, viz.:—fifteen days 
after judgment. 


On motion to dismiss appeal from District court, and cross-motion 
to rule said court to certify and send up a state of the case for appeal. 

For the appellant, Mr. Frank E. Bradner. 

For the appellee, Mr. Jacob L. Newman. 


PARKER, J.: The case was tried without jury, but a stenog- 
rapher was appointed pursuant to the act of 1905, p. 259. Judgment 
was given for the plaintiff, and in due course defendant gave notice of 
appeal and filed the appeal bond as required by P. L. 1902, p. 565, re- 
lating to appeals from District courts to this court. The stenograph- 
er’s transcript not being furnished to appellant within the fifteen days 
specified in the act of 1905, appellant applied to the Judge for, and 
obtained, an order extending the time “for agreeing upon or settling 
the state of the case upon appeal, for the space of thirty days,” from 
its date. An attempt to agree with his adversary upon a state of the 
case failed, and appellant then applied to the Judge to settle the case, 
and the Judge refused to do so, taking the ground that the act of 1905 
was exclusive in all cases where a stenographer has been appointed, 
and hence that the only state of the case available is the transcript of 
the proceedings and testimony to be made by the stenographer and 
certified by the Judge, and unless such transcript be filed with the 
clerk of this court within fifteen days after judgment, the right of 
appeal is lost; relying on Ervin v. Wohlfert, 48 Vroom, 430. This po- 
sition is now taken by appellee on his motion to dismiss. The appel- 
lant maintains on the other hand that the act of 1902 remains in full 
force as governing appeals of this character, and—if we understand 
the argument of his counsel—that with respect to the proceedings at 
the trial there are provided by these acts of 1902 and 1905, two alter- 
native methods of getting sueh proceedings and before the Appellate 
court. 

In Paonessa v. Ruh, 49 Vroom, at p. 255, Mr. Justice Voorhees 
remarked: “The practice permitted under this statute (of 1905) of re- 
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turning the whole case should be confined to cases such as those aris- 
ing on motions to non-suit or to direct a verdict or where it is neces- 
sary to determine whether there is any evidence, or whether there is 
an entire absence of evidence, as the case may be, to justify the trial 
court in its rulings.” This language indicates the use to which the 
stenographer’s transcript is to be put. It is the exclusive method of 
placing before the Appellate court the testimony taken at the trial, and 
all motions and objections of counsel and the rulings of the trial judge 
thereon, in the course of such trial. In these respects the provisions 
of the act of 1902 as to making up a state of the case are superseded 
by the act of 1905. But by the act itself the functions of the stenog- 
rapher are limited to the proceedings at the trial and the testimony 
therein ; and when the “determination or direction of the District court 
in point of law” falls outside of the proceedings at the trial or the tes- 
timony, the act of 1905 will have no application, and it follows that 
questions of law arising apart from the trial and not connected with 
the trial proceedings may be raised on appeal without the stenog- 
rapher’s transcript. 

But an appellant who omits to file the stenographer’s transcript 
within the fifteen days does so at his peril. If the appellee refuse to 
join in a state of the case which does not include such transcript, and 
the Judge, when applied to for a settlement of the case, refuses to set- 
tle it, the presumption will be that he has so refused because the ap- 
peal covers matters that are provable only by such transcript. In 
short, the transcript is prima facie a part of the appeal, unless it ap- 
pears that the only questions raised are such that such transcript is 
not required for their determination. 

In the present case there is nothing before us to show what ques- 
tions were intended to be raised on appeal. Presumably, therefore, the 
points to be raised or some of them, are of such a character that a 
transcript is required. 

The burden is on the appellant to show the contrary. This he 
has not done. Consequently his motion to rule the Judge to send up a 
state of the case must be denied, and the Judge’s action being sus- 
tained, though on a somewhat different ground from that taken by 
him, and appellant having failed to file his transcript in due time or 
show that such transcript was not required, the appeal must be dis- 
missed. The appellee is entitled to costs on both motions. 





IN RE HUDSON CO. PARK COMMISSION. 


(N. |. Board of Equalization of Taxes, July, 1911.) 
Assessment for Tares—County Park Property. 


In the matter of the appeal of the Hudson County Park Commis- 
sion from the assessment of property in the City of Bayonne, County 
of Hudson, for the year 1910. 


THE BOARD: An assessment for taxes of 1910 is asked to be 
cancelled in this case, on the ground that the property assessed is ex- 
empt from taxation under the provisions of Chapter 227 of the Laws of 
1909. The property in question consists of a large number of lots 
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which have been acquired by the Hudson County Park Commission 
with the purpose of making them a part of the park system of that 
county. The petition of appeal sets out that the lands in question 
“have been acquired by your petitioner pursuant to contracts made on 
various dates between the first day of August, 1910, and the twentieth 
day of December, 1910.” At the date of the assessment under review, 
namely, May 20, 1910, the appellant was not the owner of the prop- 
erty, the lands did not form a part of any county park system, and the 
assessments were made in the names of the several persons who were 
then the owners. The subsequent passing of the title into a different 
ownership for a use by virtue of which the lands would be exempt 
from taxation cannot retroactively affect their status for taxation pur- 
poses, as of the time of assessment. 

The sole question to be decided is whether the lands were prop- 
erly subject to taxation when the assessments were levied. There be- 
ing no dispute upon that point, the appeal for cancellation is dis- 
missed. 





IN RE Y. M. C. A. OF § LAINFIELD. 
(N. J. Board of Equalization of Taxes, July, 191!.) 
Exemption from Taxes—Property used for Charitable Purposes. 


In the matter of the appeal of the Y. M. C. A. of Plainfield from 
the assessment of property in the City of Plainfield, County of Union, 
for the year 1910. 


THE BOARD: This is an appeal irom an assessment for the 
year 1910 on the land and building of the Young Men’s Christian As- 
sociation of Plainfield. The appellant asks that the assessment be can- 
celled on the ground that the property assessed is exempt from tax- 
ation. The question to be decided is whether the building owned by 
the petitioner was on May 20, 1910, “used exclusively for purposes 
considered charitable under the common law.” If it was, then by vir- 
tue of section three, paragraph four of the General Tax Act, the build- 
ing and the land whereon it is erected and which may be necessary for 
the fair enjoyment thereof, are exempt from taxation. 

The evidence shows that the Young Men’s Christian Association 
of Plainfield carries on the general work of such associations, and in 
addition extends some of its benefits to boys and young men who are 
not members, and who contribute nothing toward its maintenance. 
The building of the association contains an auditorium which is used 
for entertainments, meetings and the other varied purposes of the 
association, and which is sometimes rented to outsiders. The first 
floor of the building is occupied by two stores, for which the associa- 
tion receives a rental of about one hundred dollars a month. This 
income, however, as well as that derived from all other sources, is used 
exclusively in carrying on the work of the association. 

In the case of Trustees of the Young Men’s Christian Association 
v. Paterson, 61 N. J. L., p. 420, the Supreme court held that the build- 
ings of the association were not used exclusively for charitable pur- 
poses. The facts disclosed in that case were similar to those evi- 
denced at the hearing of the appeal under review, with the important 
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difference that in the latter case, part of the building is regularly 
rented and is used by the tenants for business purposes entirely dis- 
tinct from those of the association. The General Tax Act imposes a 
double test to determine eligibility to exemption from taxation of this 
class of property. The building must not only be used for charitable 
purposes, but it must be used exclusively for such purposes. In our 
view the appellant association fails to meet either test. The ruling of 
the Supreme court before cited precludes this Board from finding that 
the purposes of the association are charitable within the meaning of 
the tax act. 

It is true there has been a change in the verbiage of the exempt- 
ing provision since it was applied to the Paterson case. As it stood 
at that time the clause exempted “all buildings used exclusively for 
charitable purposes.” For these words the following language was 
substituted in the Tax Act of 1903 (Sec. 3, paragraph 4): “All build- 
ings used exclusively for purposes considered charitable under the 
common law.” It may be that the Legislature intended by this change 
in phraseology to enlarge the class of charities entitled to exemption, 
but it will be noticed that the word “exclusively” was retained so that 
whatever may have been the Legislature’s purpose in reframing this 
exempting clause, it was careful not to do away with the test of ex- 
clusive use. 

The building in question manifestly is not exclusively used for 
charitable purposes, and, therefore, the appeal must be dismissed and 
the assessment affirmed. 





IN RE LEVERING & GARRIGUES CO. 
(N. J. Board of Equalization of Taxes, July, 1911). 
Assessment of Taxes— Property in Transit. 


In the matter of the appeal of the Levering & Garrigues Company 
from the assessment of property in the Township of Piscataway, 
County of Middlesex, for the year 1910. 


THE BOARD: This appeal brings before the Board for review 
an assessment for 1910 in the taxing district of Piscataway Township, 
on personal property of the Levering & Garrigues Company. The 
basis of objection to the assessment is the claim that the property as- 
sessed was in transit through the state and not subject to taxation in 
the taxing district in which it was found on the day of assessment. 

The facts evidenced at the hearing of the appeal were as follows: 

The Levering & Garrigues Company is a New Jersey corporation. 
Its principal office in this state is at West Dunellen, Middlesex county, 
at which place the company owns a tract of land with a plant or shop 
erected thereon. The business of the company is the “taking of con- 
tracts for steel buildings and erecting steel structures.” Its business 
office is in New York City, and most of its business is done in that city, 
and in the New England states. It buys from mills outside of New 
Jersey the structural steel and iron used in executing its building con- 
tracts. Upon this point the president of the company testified: 

“We pick out from the architect’s drawings the sizes and lengths 
of the different pieces in a given building. This is done in our \cw 
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York office. We order from that office these pieces of iron from the 
different mills, consigned to New York City if a New York building.” 

The president further testified that each order related to a spe- 
cific contract, but that “for the different contracts we get it is impos- 
sible to purchase for all our jobs every one of the sections we re- 
quire, so we get a little made in long rods and cut that up as emer- 
gency requires, where we cannot get it from the mill.” A number of 
way bills were offered in evidence showing shipments from different 
mills in Pennsylvania consigned to “Levering-Garrigues Company, 
New York City, stop off at New Market, New Jersey.” New Market 
is the station nearest the company’s plant. The material so consigned 
is unloaded from the cars at New Market for the purpose of fabrica- 
tion, sorting and painting, or the putting of it in shape for installation 
in the building for which it is intended. This material remains at the 
New Jersey plant ordinarily about one month. One instance was cited 
by the president of the company where such material was “held up at 
our plant for two or three months.” Some of the material goes 
through in ten days and “some in ten hours.” 

The assessment complained of covers “stock in yard” upon which 
the assessor placed a valuation of $50,000. It was admitted that at 
about the time of the assessment the company had on hand for build- 
ings in New Jersey “not over $5,200 worth of material.” 

The question to be decided is whether the personal property as- 
sessed was in this state under such circumstances as to be liable to 
taxation here. It was found in the taxing district where it was as- 
sessed. It was assessed to the owner thereof. There is no dispute as 
to the amount of the assessment. If, however, it was merely in transit 
through the state, it was not subject to taxation. State, Detmold and 
Cox, Pros. v. Engle, Receiver, &c., 5 Vroom, 425. In that case it was 
held that “the property of citizens of another state sent across this 
state to markets in other states and delayed within this state merely 
for separation and assortment for shipment, has no situs within this 
state for the purpose of taxation.” The property there involved was a 
lot of coal shipped from Pennsylvania to Elizabethport in this state, 
a terminus of the carrying railroad at tide water, where it was sorted 
and forwarded to its destination as soon as vessels could be chartered 
to carry it. The coal assessed was thus awaiting shipment at the time 
of the assessment. The court held that the coal was a subject of inter- 
state commerce and therefore not taxable in the state. This decision 
was rested upon the ground that delay within the state in the transit 
of goods through the state, which is no longer than is necessary for 
the convenience of transhipment for its transportation, will not make 
them property within the state for the purposes of taxation. The test 
to determine whether any particular property is under the protection 
of the commerce clause of the Federal Constitution is, therefore, 
whether there is a continuous movement of the property from one 
state to another, in the actual course of delivery, with only such inter- 
ruptions or temporary haltings as are due to natural causes beyond 
the control of the shipper. Lehigh and Wilkes-Barre Coal Company 
v. Junction, 75 N. J. L., 922. In the case last cited Judge Dill, speak- 
ing for the Court of Errors and Appeals, declared that in Coe. v. Erral. 
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116 U. S. 517, “the United States Supreme court laid down this foun- 
dation principle, that although the goods had begun a journey which 
was intended at some time to result in an interstate commerce trans- 
action, nevertheless, when they came to a rest for an indefinite time, 
awaiting transportation at an intermediate point, they were the sub- 
ject of taxation.” 

In the same opinion Judge Dill cites American Steel and Wire Co. 
v. Speed, 192 U.S. 500, in which the United States Supreme court held 
that goods brought in original packages from another state after they 
have arrived at their destination and are at rest within the state, and 
are enjoying the protection which the laws of the state afford, may, 
without violating the commerce clause of the Constitution, be taxed 
without discrimination, like other property within the state, although 
at the time they are stored at a distributing point, from which they are 
subsequently to be delivered in the same packages through the storage 
company to purchasers in various states. 

Judge Dill comments that “this case was decided upon the prin- 
ciple that, upon the arrival of the goods at the place of deposit or stor- 
age, the movement of transportation ceased.” 

One of the facts which distinguishes the Steel and Wire case from 
that under review is that in the latter case the way bill designated 
New York City as the place of ultimate delivery with a stop off in New 
Jersey. The question, however, of the interstate character of a ship- 
ment is not one of intent but one of fact. The shipping bill is by no 
means conclusive evidence that the merchandise it covers either is or 
is not a subject of interstate commerce. It is merely an element of 
proof whose probative force must depend upon the other facts as to 
the actual movement of the merchandise. We are bound, therefore, 
to ascertain from all the established facts in any given case, whether 
the shipment under review comes within the interstate commerce 
clause as judicially construed. 

In our opinion the appellant company has failed to establish by 
the evidence adduced that the property covered by the assessment at- 
tacked was not within the jurisdiction of the state at the date of the 
assessment. This property came into the state for an indefinite stay 
and for a definite purpose. That purpose was not necessarily incident 
to a shipment from Pennsylvania to New York, but was dictated en- 
tirely by business considerations. While here the property did not re- 
main in its original shape, but was changed in form and appearance. 
It was shipped out of the state as the convenience and needs of its 
owners required. 

Apart from the questions of law involved in the case we should be 
unable to find that the property in dispute was all in transit when the 
assessor made his levy. The way bills produced at the hearing 
showed the course of business followed by the company, but the prop- 
erty assessed was not proven to be identical with any of the shipments 
described in the way bills. 

A small portion of the property was admittedly intended for use 
in New Jersey. Such portion manifestly would be subject to taxation 
here. As to the remainder we should not feel that we were warranted 
in cancelling an assessment merely on evidence that the appellant com- 
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pany’s course of business indicated that the property assessed might 
have been in interstate transit. 
The petition to cancel the assessment is dismissed and the assess- 


ment affirmed. 





PUBLIC SERVI “E RY. CO. %» OVERPECK, NEW BARBADOES, FAIRVIEW AND 
LITTLE FERRY TOWNSHIPS. 


(N. J. Board of Equalization of Taxes, June, 1911.) 
Appeal for Reduction of Taxes. 


THE BOARD: The appeals in these cases bring before the Board 
assessments for the year 1910, levied by the assessors of the Township 
of Overpeck, Township of New Barbadoes, Borough of Fairview, and 
Borough of Little Ferry, in the County of Bergen, on the roadbed of 
the Bergen turnpike. The petitions of appeal, which were filed by the 
Public Service Railway Company, lessee of the Bergen Turnpike 
Company, pray in each case that the assessment be reduced to the 
nominal sum of $1, which the appellant claims to be the “full valua- 
tion for taxation” of the property assessed. 

At the hearing the petitioner presented no proofs, but stipulated 
that the property in question had been assessed on a basis equivalent 
to the assessed valuation of other lands similarly situated in the same 
taxing districts. The matter was then submitted to this Board on 
briefs, 

The contention of the appellant company is that “the real estate 
as such” in a turnpike “‘possesses no substantial value to support a 
tax assessment” by the taxing authorities of the municipalities through 
which such turnpike passes. “In no event,” it is urged, “could any as- 
sessment be made upon any portion of the turnpike for which tolls are 
not charged and received.” 

This position is directly in conflict with the law as laid down by 
the Supreme Court of New Jersey in Public Service Railway Company 
v. Board of Equalization of Taxes, reported in 78 Atlantic Reporter, 
page %. In that case the court affirmed a judgment of this Board 
sustaining assessments of certain turnpike bridges. Mr. Justice Gar- 
rison, speaking for the court, held that while conceding that a bridge 
is part of a turnpike and that a turnpike is a sort of highway, “there 
is neither general law nor general principle of law by which such 
property is exempted from assessment for the general purposes of 
taxation.” 

That opinion clearly and unmistakably indicates the course to be 
followed by this Board with respect to the appeals under considera- 
tion. They must be dismissed and the assessments affirmed. 





IN RE SOCIALIST EDUCATIONAL CLUB. 


(N. J. Board of Equalization of Taxes, June, 1911.) 
Assessment for Tuxes—Education (tuba. 
In the matter of the appeal of the Socialist Educational Club of 


Hudson County, N. J.. from the assessment of property in the city of 
Jersey City, County of Hudson, for the year 1910. 
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THE BOARD: The petitioner in this case asked that the as- 
sessment for taxes for 1910 imposed upon its real property situated 
in Jersey City be cancelled, on the ground that such property is pro- 
tected from taxation by the exempting provisions of the General Tax 
Act. The particular provision by virtue of which the exemption is 
claimed was not pointed out at the hearing, and we have not been able 
to locate it. The evidence showed clearly that the appellant was pre- 
cisely what its name indicated, a Socialist Educational Club. It is a 
club with some of the features common to all clubs, and others which 
are peculiar to itself. These latter include the educational features, 
such as lectures and class instruction in some of the languages. These 
educational activities, however, are not sufficient to meet the test 
which the tax act requires of institutions that seek exemption as pro- 
moters of learning. This test is that the buildings sought to be ex- 
empted shall be “actually and exclusively used for colleges, schools, 
academies and seminaries not conducted for profit.” (General Tax 
Act, Section 3, paragraph 4). The building of the appellant mani- 
festly does not come within this classification. 

No better case for the appellant is made under the further provi- 
sions of section three, paragraph four, exempting “all buildings used 
exclusively for purposes considered charitable under the common law.” 
The provisions we have cited are the only ones to be found in section 
three which by any possible ingenuity can be construed to have any 
application to the case under consideration. For these reasons the ap- 
peal is dismissed and the assessment affirmed. 





IN RE CITY OF PERTH AMBOY. 


(N. J. Board of Equalization. f Taxes, June, i911). 
Assessment of Taxes—Lands Used for Public Water Supply. 


In the matter of the appeals of the City of Perth Amboy from 
the assessment of its property in the Township of Madison, County 
of Middlesex, for the year 1910. 

THE BOARD: ‘The City of Perth Amboy appeals from assess- 
ments for the year 1910, made upon property owned by it and situate in 
the Township of Madison, in the County of Middlesex. The property 
in question is known as the Perth Amboy Water Works, and consists 
of lands, buildings, water works and pumping station. Appeals from 
the assessments were taken to the Middlesex County Board of Taxa- 
tion, and were dismissed. This Board is asked to cancel the assess- 
ments as being contrary to law. 

Chapter 118 of the Laws of 1910, which is a supplement to the 
general tax act of 1905, provides that: “Hereafter the lands of the 
respective counties, townships, cities, boroughs, towns and other 
municipal and public agencies of this state, used for the purpose and 
for the protection of public water supply, shall be subject to taxation 
by the respective taxing districts in which such real estate is situated, 
at the true value thereof, without regard to any buildings or other 
improvements on such lands, in the same manner and to the same 
extent as the lands of private persons are subject to taxation, not- 
withstanding any exemption provided for in the act to which this is 


a supplement.” 
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This act in express terms applies to lands of public agencies used 
for the purpose of a water supply and for the protection thereof. 
Such lands are to be taxed at their true value, “without regard to 
any buildings or other improvements on such lands.” Ordinarily, 
there might be some difficulty in deciding whether this language 
meant that the value of the lands was to be arrived at without con- 
sideration of the buildings as a factor, or that the lands alone were 
to be taxed and the buildings and improvements to remain exempt. 
Precisely the same language, however, has been construed by the 
Supreme court of this State in Essex County Park Commission v. 
Town of West Orange, reported in 67 Atlantic, 1065. That case in- 
volved a consideration of the supplemental tax act of 1906 (P. L. 1906, 
page 273), which sought to subject to taxation lands owned by one 
taxing district and situated within the limits of another taxing dis- 
trict, “without regard to any buildings or other improvements on such 
lands.” The court held that that act required that the land be valued 
separately from the buildings and other improvements, “‘and that the 
latter be not assessed.”” The judgment in this case was subsequently 
reversed by the Court of Errors (73 Atlantic Reporter 511) on the 
ground that the act was unconstitutional. There was nothing in this 
latter decision, however, which disturbed or questioned the lower 
court’s interpretation of the legislative language that the lands should 
be assessed without regard to the buildings. 

For this reason we impute the same meaning to the same lan- 
guage, employed in the act of 1910. The result of this view is that 
so much of the assessments in question as are upon lands used for a 
water supply should stand, and that so much of the assessments as 
are upon property other than lands should be cancelled. 

Upon the production of proofs as to the apportionment of the 
assessments or evidence as to the true value of the lands, this Board 
will enter judgments in accordance with the views herein expressed. 





A published notice to “Dunton” is held in Schoenfeld v. Bourne 
(Mich.) 30 L. R. A. (N. S.) 122, not to be sufficient to support an at- 
tachment against property of Denton, although a co-defendant was cor- 
rectly named, if no personal service was secured on either. 





MISCELLANY 


A “LAW LYCEUM.” 


In the far West lawyers, or 
rather some of them, seem to have 
the habit of inserting cards in the 
newspapers, many of which are 
reproduced from time to time in 
the law periodicals in the East as 
“curiosities.” It is not often, how- 
ever, that a New Jersey lawyer 
advertises in any manner to at- 
tract attention. But the follow- 


ing appeared in several issues of 
an Atlantic City newspaper about 
the first of July. The large head- 
ing at the top is “Law Lyceum 
for Your Benefit. Use the Mail,” 
and then, in double column space, 
this follows: 

“I beg to announce that I have 
established, in connection with 
my office, a Law Lyceum, for the 
purpose of accommodating those 





MISCELLANY. 


who may desire legal information 
by correspondence. 

“Through the advantages of the 
‘Lyceum’ you can be advised at 
any time respecting legal ques- 
tions, by simply directing a letter 
to the address given below, stat- 
ing clearly your inquiry and en- 
closing one dollar. You will re- 
ceive in return the exact informa- 
tion needed. The ‘Lyceum’ will 
Save you time and money. Try 
lg 


DINNER TO JUDGE DUNGAN. 


On July 15 the Monmouth 
County Bar Association gave a 
complimentary dinner to Judge 
Nelson Y. Dungan, Circuit court 
judge of Monmouth. The dinner 
was attended by seventy-five law- 
yers and judges, and was arrang- 
ed by a committee composed of 
Messrs. John S. Applegate, J. 
Clarence Conover, John W. Slo- 
cum and James D. Carton. 

Judge John A. Foster was the 
toastmaster. Other speakers be- 
sides Judge Dungan and Judge 
Foster were Supreme Court Jus- 
tices Voorhees and Bergen and 
former Circuit Court Judge Wil- 
bur A. Heisley, Judge Dungan’s 
predecessor. Judge William H. 
Vredenburgh, of the Court of Er- 
rors and Appeals, also was pres- 
ent. It was as enjoyable a func- 
tion as the Monmouth Bar Asso- 
ciation has ever given. 


INDETERMINATE SENTENCES. 


On Oct. 21 the new law goes in- 
to effect in this state as to indeter- 
minate sentences. It is known as 
Chapter 191 of the Laws of 1911. 

Under this bill, which places 
New Jersey among the very first 
of the states recognizing that 
many a man is ready to go out 
into the world again a free man 


285 


before the expiration of the sen- 
tence for the crime he committed, 
while some men are not ready to 
go out into society when their 
full time is up, even the man sen- 
tenced for life for the crime of 
murder knows that when twenty- 
five years are up he can be sent 
into the world if the prison board 
thinks right. At present he must 
stay in jail until death releases 
him, unless he gain the favor of 
the pardon board. 

Under the new law a Judge 
cannot sentence a man to more 
than one-half of the limit of the 
penalty for his crime. At the end 
of the sentence term of one-half 
the penalty the head keeper of the 
state prison sits with the inspec- 
tors and canvasses the matter. If 
in their opinion the man is ready 
to go out into the world and be- 
come a decent, self-respecting cit- 
izen, they can open the door. If, 
on the other hand, they conclude 
that he is unfit to return to soci- 
ety, they can keep him in up to 
the full extent of the penalty, thus 
in effect adding double time to 
the sentence imposed by the trial 
Judge. 

Every man going out when the 
trial Judge said so is put under 
parole for the full extent of the 
penalty and must report to the 
probation officer and be subjected 
to the penalties for failure to live 
an honest life—that is, be brought 
back to serve the rest of the full 
penalty time in prison, not count- 
ing time out of prison. 

It means that the Court of Par- 
dons will not have so much work 
as at present that body does not 
let a man out of prison until he 
has completed more than one-half 
of his sentence. 

It also means that the murder- 
er, the burglar and the profes- 
sional thief will serve longer time 
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in prison, while the man who 
committed a crime in a moment 
of passion or temptation will be 
more equitably treated. 


THE JUSTICE WOULD MARRY. 


The seriously amusing articles 
in the religious and secular press 
concerning the proposed marriage 
of “Colonel Astor” seems to have 
made such an impression upon 
one of the Montclair Justices of 
the Peace that he sent off a letter 
to the ungallant “Colonel,” offer- 
ing to perform the ceremonies. As 
this letter deserves the _ per- 


manence of type, we give it be- 
low quite fully: 

“In view of the fact that six 
bishops of the Episcopal Church 
have publicly stated that they do 
not approve of your marriage to 
Miss Force, and that they will do 


all in their power to prevent it, 
even going so far as to forbid any 
clergyman in their jurisdiction 
from performing the ceremony, I 
would be pleased to offer you my 
service. I will gladly perform 
this ceremony at any time you 
may desire, the only limitation 
being that it must be performed 
in the State of New Jersey. 

“T am a duly qualified justice of 
the peace, with an office in Mont- 
clair, N. J. My commission as 
justice authorizes me to perform 
the marriage ceremony anywhere 
in this state. I would not con- 
sider the time or expense at all in 
going anywhere vou wish if you 
do not desire to come to my of- 
fice. I have married many couples 
in my experience as justice of the 
peace, and in each case the out- 
come has been perfectly satisfac- 
tory. I can assure you that the 
knot will be tied so tightly that it 
will take a law court to untie it. 

“Tn order to get married in New 
Jersey it will be necessary for you 
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and Miss Force to get a license in 
this state. As soon as this is pro- 
cured notify me and I will be at 
your disposal at any time and 
place you may mention.” 


SOME STATE NOTES. 


Ex-Judge William S. Yard, of 
Trenton, died at his home there 
Aug. 22, in the 88th year of his 
age. He was lay Judge of Mer- 
cer county for about twenty-five 
years, and was also the first Su- 
perintendent of Public Schools in 
Trenton. 

Judge Mark A. Sullivan, who 
acted as Judge of the Court of 
Errors and Appeals for the short 
space of three or four months, re- 
signed his seat in order to obtain, 
if possible, the Democratic nomi- 
nation for Mayor of Jersey City. 
In a published letter he asserted 
that the time has come when 
commission government should 
be adopted and Jersey City should 
adopt the state civil service law. 
Conservation of the water front 
property, elimination of sewage 
from the watershed, clean streets 
and the elimination of politics 
from the police and fire depart- 
ments, are planks in hjs platform. 

Counselman Henry C. Loud- 
enslager, of Gloucester Coynty, 
died at his residence, Aug. 12, of 
tvphoid fever. lle was clerk of 
(;lJoucester County from 1882 to 
1892, and for ten consecutive 
terms was a member of Congress. 

The first Commissioners elect- 
ed to form the new commission 
government in the City of Tren- 
ton are Frederick W. Donnelly, J. 
Ridgway Fell, William F. Burk, 
George Bb. La Barre and Edward 
W. Lee. Three of them, Messrs. 
Donnelly, Feil and La Barre, are 
Democrats. and two, Messrs. 
Burk and Lee, are Republicans. 





MISCELLANY. 


The Governor has appointed 
William L. Waldron, of Trenton, 
State Commissioner of Weights 
and Measures. The appointment, 
which carries with it an annual 
salary of $2,500, places Mr. Wal- 
dron at the head of the newly cre- 
ated State Department of 
Weights and Measures. 

‘he Governor has also appoint- 
ed the members of the Employ- 
ers’ Liability Commission, which 
drafted the present law, to consti- 
tute a new commission, which 
will watch and report upon the 
operation of the new law. The 
Commissioners are: William B. 
Dickson, of Montclair; Senator 
Waiter E. Edge, of Atlantic City; 
J. \Villiam Clark, of Newark; 
Samuel Lotterill, of East Orange ; 
John C. Cosgrove, of Elizabeth, 
and Edward K. Mills, of Morris- 
town, 


OBITUARIES. 


MR. CHAKLES L. CORBIN. 


On Aug. 12, Mr. Charles Lyon 
Corbin died at his home in Me- 
tuchen, after having been in poor 
health for a number of years. Dur- 
ing the past year he was confined 
to his bed continually, and death 
resulted from a complication of 
ailments. 

Mr. Corbin was born in Mc- 
Donough, Chenango county, N.Y., 
Jan. 22, 1846. His parents 
were Eli C. and Abigail Corbin. 
After obtaining a preliminary ed- 
ucation he entered Hamilton Col- 
lege, graduating with the class of 
1866. Completing his legal stud- 
ies with a course in Columbia 
Law School, in 1869, he was ad- 
mitted to practice in New York, 
and a year later was admitted as 
an attorney in New Jersey, at the 
Nov. Term, 1871, and became a 
counsellor at the Feb. Term, 1875. 

As counsel for the Legislative 
committee engaged in framing 
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the railroad tax law of 1884, Mr. 
Corbin practically drafted the 
measure, which has withstood at- 
tack since that time. He was also 
the author of the general tax law 
of 1903 and the present condem- 
nation law. Among his other 
works, which include many papers 
and articles, are “Corbin’s Rules” 
and ‘American Notes on Ben- 
jamin on Sales,” accepted author- 
ities in legal circles. He continued 
to engage actively in the work of 
his profession, taking part in 
many important matters in litiga- 
tion until his health forbade fur- 
ther labors within a few years. 

Mr. Corbin was formerly asso- 
ciated in practice with his broth- 
er, William H. Corbin, now of the 
law firm of Collins & Corbin, of 
Jersey City. He was president of 
the Metuchen National Bank, the 
Metuchen Club and Building and 
Loan Association, and a member 
of the executive board of the New 
Jersey Title Guarantee and Trust 
Company of Jersey City. 

Besides his widow and brother, 
Mr. Corbin is survived by a 
daughter, Mrs. Edward Cush- 
man, whose husband is a profes- 
sor in Tuft’s College, Boston. A 
son, Ralph B. Corbin, died last 
May. Interment was made in the 
family plot in Piscataway Ceme- 
tery. 

MR. RALPH W. SHAW. 


Mr. Ralph W. Shaw, for fifteen 
years assistant prosecutor of pleas 
in Passaic county, died by his own 
hand on July 19, at Point Pleas- 
ant. 

Mr. Shaw was forty-nine years 
old, and was the son of the late 
Rev. Charles D. Shaw, one of the 
best known ministers in Paterson, 
who deceased about two years 
ago. In consequence, it is said, 
of his father’s death, and through 
overwork in the prosecutor’s of- 
fice, he became in the spring what 
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was generally spoken of as a ner- 
vous wreck, but it was hoped that, 
inasmuch as he was relieved in 
February of his position, and had 
been spending the time afterward 
mostly resting in a cottage with 
his mother at Point Pleasant, he 
might recover his health. 

Mr. Shaw graduated from 
Princeton University and Colum- 
bia Law School and practiced in 
New York for ten years before be- 
ing made assistant prosecutor by 
Mr. Emley, under whom he served 
for the full fifteen years. He was 
admitted to the New Jersey Bar 
at the Nov. Term, 1894, and was 
made counselor at the same term. 
He was one of the best known 
men in Paterson, and was a mem- 
ber of the Hamilton Club and 
other organizations there. He 
was a Republican in politics. Dur- 
ing his term he achieved much 
fame for his working out of the 
famous Boscheiter case, for which 
four men are serving terms now 
in the State Prison at Trenton. 


MR. ALEXANDER SCHEM. 


Mr. Alexander Schem, of West 
Hoboken, was found dead at 
Rockaway Beach July 25, and it 
is believed to have been a case of 
suicide. Mr. Schem was but 
twenty-seven years old and was 
married last March. He was ad- 
mitted to practice as attorney in 
1905 and as counsellor in 1908. 


BOOK NOTICES. 
CAPTURE IN WAR ON LAND 
AND SEA. By Hans Wen- 
berg, Doctor of Jurisprudence 


London: P. S. 
Pp. 210. 


at Dusseldorf. 

King & Son, 1911. 

Cloth, 5s. 

This work is intended particu- 
larly for British readers and seeks 
to place such arguments before 
I-ngland and the other great pow- 
ers as will lead them to restrict 
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their naval expenditures. It con- 
tains a great many facts which 
should prove of interest to states- 
men and other thinkers along 
national lines. 


THE PANAMA CANAL. A 
Study in International Law 
and Diplomacy. By Harmodio 
Arias, LL. B. London: P. S. 
King & Son, 1911. Pp. 192. 
This is a monograph discussing 

the question as to whether or not 
the Panama Canal, when opened, 
will not be placed, by virtue of 
the settled law of nations, upon 
the same basis of neutrality as 
the Suez Canal; and whether the 
fortification of this canal by the 
United States would affect such 
neutralization. The author an- 
swers the first portion of the 
question in the affirmative and the 
latter portion in the negative. It 
is an interesting review of the 
subject. 


NEW JERSEY AS A ROS 
PROVINCE. 1738 to 1776. By 
Edgar Jacob Fischer, Ph. D. 
New York: Columbia Univer- 
sity, 1911. Paper cover, Pp. 504. 


This is Volume XLI in the 
“Columbia University Studies in 
Political Science,” and, like the 
proceeding publications in the 
same direction, are admirable and 
reasonably exhaustive summaries 
of the Legislative History, Pro- 
prietory Systems, Boundary Dis- 
putes, Judicial and Financial Ex- 
periments, Religious and Social 
Conditions, etc., of the most inter- 
esting period in the history of 
New Jersey for nearly forty years 
before the Revolution. For the 
period named it is the most com- 
pact and careful resumé of the 
events covered which has yet ap- 
peared. We hope to refer to it at 
greater length after carefully 
reading’ it. 





